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Retirees Committee
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as represented by the Minister of Business of New Brunswick

Chris Burr for CIT Business Credit Canada Ine.

D). Chernos for Brookfield Asset Management Inc.

Pepall J.
ENDORSEMENT
Relief Requested
(1] There are four motions before me that request the appointment of representatives and

representative counsel for various groups of unrepresented current and former employees
and other beneficiaries of the pension plans and other retirement and benefit plans of the
Applicants (“Fraser Papers™). With the exception of the motion of the United Steel,
paper, Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers
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Union (the “USW"), all motions include a request that Fraser Papers pay the fees and

disbursements of representative counsel.
The motions are brought by the following moving parties:

(a) the USW who secks to represent its former members. It already represents its
current members.

(b) the Communjcations Energy and Paperworkers Union of Canada (the “CEP™)
who also seeks to tepresent its former members. Tt too already represents its current
members.

(c) the Steering Commistee of Fraser Papers’ Salaried Retirees Committee who
request that Nelligan O'Brian Payne LLP and Shibley Righton LLP
(“Nelligan/Shibley”) be appointed to act for all non-unionized retirees and their
SUCCESSOTS,

() the Committee of Salaried Employees and Retirees who request that Davies Ward
Phillips & Vineberg LLP (“Davies”) be appointed to act for all unrepresented
employees, be they active or retired, and their successors.

A third union, the CMAW, did not bring a motion but Mt. Wray, counsel for the CEP,
acted as agent for CMAW’s counsel, Pink Larkin on these motions. He advised that the
CMAW will represent its current members bui not its retitces who are approximately 25

in number.! These retirees therefore would only be encompassed by the Davies proposed

retainer.

Discuasion

(4]

The Applicants employ approximately 2,500 personnel, They are located in Canada and
the US. A substantial majority is unionized. Of the 2,500, 1,729 employees participate

‘in five defined benefit pension plans. - In addition, 3.246 retirees-receive benefits from

these plans. Fraser Papers meintains certain other plans and benefits inciuding

supplementary employee retirement programmes (“SERPs™).

| This is contrary to the contents of paragraph 24 of the Monitor’s 4™ Report bur, being more recent. I accept
counsel’s oral representation as being accurate.

P.&3-28
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On June 18, 2009, the Applicants obtained an Initial Order pursuart to the provisions of

the CCAA. On July 13, 2009, the U.8, Bankxuptey Court for the District of Delaware
designated these proceedings as foreign main proceedings pursuant t0 Chapter 15 of the
{.8. Bankruptcy Code.

Fraser Papers is insolvent and is under significant financial pressure. Absent the DIP
financing, a restructuring would be impossible. The Applicants have not generated
positive cash flow from operations for three years. Their largest unsecured claims relate
to the pension plans and the SERPs. Their accrued pension bepefit obligations in these
plans and the SERPs exceed the value of the plan assets by approximately USD $171.5

million as at December 31, 2008.

Representative counsel should be appointed in this case and I have jurisdiction to do so.
Gection 11 of the CCAA and the Rules of Civil Procedure provide the Court with broad
jurisdiction in this regard. No one challenges either of these propositions. The employees
and retirees not otherwise represented are a vulnerable group who require assistance in
fhe restructuring process and it is beneficial that representative counsel be appointed.
The balance of convenience favours the granting of such an order and it is in the interests
of justice to do so. The real issues are who should be appointed and whether Fraser

Papers should fund the proposed representation.

(a) USW and CEP Motions

[8]

Dealing firstly with the motions brought by the unions, the USW is the exclusive
bargaining agent for the unionized employees of the Applicants working in Madawaska,

Maine and Berlin- Gorham, New Hampshire, Personnel at these facilities participate in a

 defined benefit pension plan and a defined contribution pension plan. The U.S. law

applicable to pension plans is the Employee Retirement Income Security Act of 1974

(“ERISA”)z. The evidence filed by the USW suggests that a Jabour organization that
negotiated a pension plan has a role in legal proceedings involving termination of that

plan. If voluntary, consent of the union is required and if involuntary, an order of the

299 USC.
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bankruptcy court under the appropriate provisions of U.S. bankruptcy law is necessary.
The USW has extensive experience representing the rights of employees and retirees in
these sorts of proceedings. It is also noteworthy that, although the collective agreernents
between the USW and the Applicants do not provide for retiree health and life insurance
benefits, the U.S. Bankruptey Code provides that a 1abour organization is deerned to be
the authorized representative of retirees, surviving spouses, and dependents receiving
benefits pursuant to its collective bargaining agreements, unless the union  opts not to
serve as the authotized representative or the bankrupicy court determines that different

representation is appropriate.

In my view, the USW should be appointed as the representative for its former members
who are retired subject to a retiree’s ability to opt out of such representation should he or
she so desire. The union already has a relationship with the USW retirees. It also has the
means with which to communicate quickly with its members and former members. It is
familiar with the relevant collective agreements and plans and has experience and a
presence in both Canada and the U.S. De facto, the USW is already the representative of
the USW retirees pursuant to the law in the U.S. Lastly, the Monitor and the Applicants
support the USW’s request to be appointed as representative counsel for its former

members. As mentioned, the USW does not seek funding.

Although CEP plays no role in Fraser Papers’ U.S. operations, with that exception, for
similar reasons and in the interests of consistency, the CEP should be appointed as the
representative for its former members who are retirees subject to the aforementioned opt
out provision. The Monitor and the Applicants are supportive of this position. Counsel
for the CEP indicated that while it is unclear as a matter of law that the union is bound to
represent former members in circumstances such as those facing Fraser Papers, the CEP
would represent them with or without funding. Given Fraser Papers’ insolvency, it seems
to me that funding by the Applicants should only be provided for the benefit of those who
otherwise would have no legal representation. The request for funding by CEP 13

refused.

P.BA%5-08
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(b) Nelligan/Shibley and Davies

[11]

(121

Turning to the requests of the Steering Committee of Fraser Papers Salaried Retirees
Committee which favours the appointment of Nelligan/Shibley and the Committee for
Salaried Employses and Retirees which favours Davies, frstly commonality of interest
should be considered. In Nortel Networks Corp. (Re)’, Morawetz J. applied the Court of
Appeal’s decision in Re Srelco® and the decigion of Re Canadian Airlines Corp.” to
enurmerate the following principles applicable to an assessment of commonality of

nterest:

1. Commonality of interest should be viewed based on the non-fragmentation test, not
on an identity of interest test.

5. The interests to be considered are the legal interests that a creditor holds qua
creditor in relationship to the debtor company prior to and under the plan as well as
on liquidation.

3. The commonality of interests are to be viewed purposively, bearing in mind the
object of the CCAA, namely to facilitate reorganizations if possible.

4. 1n placing a broad and purposive interpretation on the CCAA, the court should be
careful to resist classification approaches that would potentially jeopardize viable
plans.

5 Absent bad faith, the motivations of creditors to approve or disapprove [of the
plan] are irrelevant.

6. The requirement of creditors being able to consult together means being able to
assess their legal entitlement as creditors before or after the plan in a similar manner.

Onece cornmonality of interest bas been established, other factors to be considered in the

seloction of representative counsel include: the proposed breadth of representation;

P, Be-a8

evidence of a mandate to act; legal expertise; jurisdiction of practice; the need for fa;c.i.li.tif

in both official languages; and estimated costs.

1120091 ©.1. No. 2166.
15 CB.R. (5% 307 (Ont. C.AL)
®(2000) 19 C,B.R. (4") 12 Alta Q.B.
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Davies is proposing Yo represent all unrepresented employees, former employees and
their successors. Inmy view, there is a commonality of interest amongst the members of
this group. In essence, they engage unsecured obligations. Arguably those proposed 10 be
represented by the unions could also be included, and indeed absent a change of position
by the CMAW, former members of the CMAW will be. That sald, for the reasons
outlined above, I am satisfied in this case that it is desirable to have the unions act for
their members and former members if so willing. Indeed, no one took an opposing

position.

| am not persuaded that there is a need for separate representation as advocated by the
Committee suppoxting the Nelligan/Shibley retainer. Appointing only Davies avoids
excessive fragmentation and duplication and minimizes costs. In addition, no one will be
excluded unless he or she so desires, Davies is also the only counsel whose refainer

would extend to the CMAW retirees.

Davies has already received a broad mandate in that it has close to 700 retainers from
employees in each facet of Fraser Papers’ operations and from all current and former
employee groups. It has the necessary legal expertise and has offices in Toronto,

Montreal and New York, It also has the necessary language capability.

In contrast, Nelligan/Shibley is only proposing to represent retirees. It has a mandate of
approximately 211 retirees. Clearly it has the requisite legal and language expertise but
does not have the benefit associated with having offices in as many relevant jurisdictions.
One may reasonably conclude from the evidence before me that the proposed fee
structure would be less than that advanced by Davies although the scope of the retainer is

more limited, Davies’ appointment is not diminished because initially they were

P.a7-88

identified by the Applicants as approptiate counsel ‘unlike Nelligan/Shibley whose group - -

grew organically to use its counsel’s terminology. Nor am 1 persuaded that Davies wiil
be enfeshled as a result of the composition of the Steering Committee or due 10 past
unrelated retainers by Brookfield Asset Management Inc. The Monitor supports the

appointment of Davies as do the Applicants and the DIP lenders.
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in the event that a real as opposed to a hypothetical or speculative conflict arises at some
point in the future, parties may seek directions from the Court. As with the unions, the

order appointing Davies will allow anyone to opt out of the representation.

Unlike the unions, absent funding, Davies would not be expecied to serve as
representative counsel. Accordingty, funding is ordered to be provided by Fraser Papers.
Again, the funding request is supported by the Momtor, the Applicants and the DIP

lenders,

The objective of my order is to help those who are otherwise unrepresented but to do so
in an efficient and cost effective manner and without imposing an undue burden on
insolvent cntities struggling to restructure. I+ seems to me that in the future, parties
should make every effort to keep the costs associated with confested representation
motions in insolvency proceedings to a minimum, In addition, as 1 indicated in open
court, while a successful moving party may expect to recover a good portion of the legal
fees associated with such a motion, there is an element of business developrment involved
in these motions which in my view is a cost of doing business and should not be visited
upon the insoivent Applicants. I will leave it to the Monitor to address what an
appropriate reduction would be and this no doubt will be addressed very briefly in a

subsequent Monitor's report.

Summary

[20]

In summary, the USW, CEP and Davies representation requests are granted. Only the
Davies funding request is granted. The motion relating 1o Nelligan/ Shibley is dismissed.

Counse] submitted proposed orders without prejudice to the Applicants to make

~ submissions. Counsel should confer on the appropriate form of orders and then a

representative may attend before me at a 9:30 appo'iritmént'to have them approved and

signed.

Pepall J.

Released: September 17, 2009
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